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Arising out of Order-In-Original No 4446/Reb/2017 _Dated: 26/12/2017
issued by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad North

15} et /uTaTdr @1 1 Tge udr (Name & Address of the Appellant/Respondent)

M/s Varmora Homewares Pvt Itd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,

Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision: application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- v ,
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the spécial :b:ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1'in all matters relating to classification valuation and.
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To the west: regional bench of C_usftoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Assit. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' .
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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0 One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994) ,

Under Central Excise and:Service Tax, “Duty demanded” shall'include:
() amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken; .
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APPEAL .
M/s Varmora Homewares Pvt. Ltd., 43, Plot No.14, Block No. 151, Near Divya

Bhaskar Press, Chacharvadi Vasna, Sanand, District: Ahmedabad (hereinafter referred
to as ‘the appellant), had filed a rebate claim dated 27/09/2017 amounting to
Rs.1,25,493/- of duty paid on goods falling under Chapter 39 of the first Schedule to the
Central Excise Tariff Act, 1985 cleared for export under Drawback Scheme. The
appellant had exported goods falling Under CETH 3294 vide Invoice No. EXP0005-
VHPL201617 dated 08/10/2016 & ARE-1 No. 06/2016-17 dated 08/10/2016. However,
in the corresponding Shipping Bill No. 1550587 dated 10/10/2016 it is found that the
appellant had cleared different goods falling under CETSH 94037000. In the absence of
amended Shipping Bill and as the CETSH goods mentioned in the Invoice / ARE-1 was
different from that mentioned in the Shipping Bill, it could not be established that the
goods that were cleared from factory were the ones actually exported i.e. the goods
exported could not be co-related with goods cleared from the factory. The Assistant
Commissioner, Central G.S.T. & Central Excise, Division-lV, Ahmedabad North
(hereinafter referred fo as ‘the adjudicating authority’) rejected the rebate claim vide .
Order-in-original No.4446/REBATE/2017 dated 26/12/2017 (hereinafter referred to as O
‘the impugned order’) holding that the appellant had miserably failed to establish the co-
relation between the goods cleared from the factory and the goods exportéd. He also
held that even though the ‘Port of Shipment' has been manually overwritten from
“Mundra” to “Kandla” and ARE-1 No. corrected from 05/2016-17 to 06/2016-17, withoﬁt
the signature of the Customs officer certifying the ARE-1.

2. Aggrieved by the impugned order, the appellant has filed appeal, chiefly, on the

following grounds:

1) The appellant submits that the adjudicating authority had rejected the rebate
claim on the grounds which are purely of procedural in nature. One of such Q
procedural error was that in the Shipping Bill CETH was mentioned as 9403700 -
whereas in the ARE-1, CETH was mentioned as 3924, which was done by the
CHA through oversight but in ARE-1 and Shipping Bill, the name of the product
exported has been shown as “Articles of Plastics”. Thus there is no dispute that
the goods exported were “Articles of Plastic”. The second and the third errors are
purely clerical. These errors do not affect the genuineness of export of “Articles
of Plastic” from Kandla port. The appellant submits that the main condition of
sanctioning the Rebate of Excise duty paid as per notification No. 19/2004-Ce
(NT) is that goods should be exported and that foreign exchange should be
received in the Bank account and in its case both these conditions were fulfilled.

4, Personal hearing was held on 02/02/2018. Shri Rajesh Darji, account Executive
appeared on behalf of the appellant and reiterated the grounds of appeal. He submitted
that the mention of wrong HSN was typographical error and ARE1-05 was cancelled

under intimation to the department. He shows me the letter.
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rebate claim on the ground that the appellant had failed,to produce the evidence to co-
relate the goods cleared for expdlrt with goods actuélly exported as the classification
chapter sub-hearing of the goods mentioned in the ARE-1 did not match with that
mentioned in the corresponding Shipping Bill. The appellant had not presented the
amended copy of the Shipping Bill before the adjudicating authority. However, the
appellant has produced a copy of the request for amendment of the Shipping Bill
showing that the payment of fees for amendment had been paid by it before the
Assistant Commissioner of Customs, Import and Export Department, Kandla. Further,
during personal hearing the appellant has also pointed to a letter showing that ARE-1
No. 05/2016-17 datded 23/07/2016 was cancelled as the goods were returned. These
documents require examination to establish whether the errors are merely clerical errors
-as pointed out by the appellant. Further, the appellant is directed to produce a copy of
the amendment of the Shipping Bill, if any, for which it had paid the fees at the port of
export in order to co-relaté that the goods cleared for export were actually exported. The
case is remanded back to the adjudicating authority to reconsider the merit of the rebate
claim after according the appellant opportu.nity to present the evidences in accordance

with the principles of natural justice. The appeal is allowed by way of remand.

6. ardrerdt ERT &9 T 9 3 & TRy SIiE adidh & fRaT e ¥
The appeal filed by the appellant stands disposed of in the above terms. ,
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(3T ATR)
Feorg w (3UTed)
Date: 22/ 03 /2018
Attgist
(K.P. J&cob)
Superintendent,
Central Tax (Appeals),
Ahmedabad.
By R.P.A.D.
To |

1. M/s Varmora Homewares Pvt. Ltd.,
43, Plot No. 14, Block No. 151,
Near Divya Bhaskar Press, Chacharvadi Vasna

Sanand,
District: Ahmedabad.

Copy to:

The Chief Commissioner of C.G.S.T., Ahmedabad.

The Commissioner of C.G.S.T., Ahmedabad (North). Pt
The Additional Commissioner, C.G.S.T (System), Ahmedabad (North). 7" .-
The A.C/D.C., C.G.S.T Division: IV, Ahmedabad (North). :
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